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BEFORE  THE ADDL. MEMBER-2, MOTOR ACCIDENT CLAIMS

TRIBUNAL TINSUKIA ::::ASSAM

District : Tinsukia.

Present : Md. A. Hakim, M.A, L.L.B,

Addl.  Member-2,

Motor Accident Claims Tribunal,

Tinsukia.    

Misc. (MAC) Case No.  2/2016
(Arising out of MAC case No. 35 of 2012)

1.       Smt. Basanti  Chutia  Bhajani, 
      W/o. Lt. Ratneswar Bhajani.

2.        Sri  Abhijit  Bhajani,
          S/o. Lt. Ratneswar Bhajani. 

3.       Sri  Surajit  Bhajani,
          S/o. Lt. Ratneswar Bhajani. 

4.        Sri  Debajit  Bhajani,
          S/o. Lt. Ratneswar Bhajani. 

 All are  resident of MilanTirtha ,  
 P.O  Rupai Siding, P.S Doom-dooma,
 Dist. Tinsukia,  Assam.    

                                                              .........…………Claimants.  
         

               -Versus- 

1.   Sri Hadeswar  Das

 S/o. Sri Nalin  Das

 R/o.   Megela Gaon,

 P. S. Doom-dooma, 

 District  -Tinsukia,  Assam.  

           (Driver  of  vehicle  bearing Registration no. AS-23-AC-6226APE)
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2.    Sri Rituraj  Sonowal,

       S/o.  Pradip Sonowal

       R/o.  Megela Gaon,

       P.S.  Doom-dooma,

  District  -  Tinsukia,  Assam.   

(Owner  of vehicle  bearing Registration no. AS-23-AC-6226APE)

3.   The  Manager,

      New India Assurance  Co. Limited.,        

  Having  its  Divisional  office  at Plaza Complex 2nd Floor,   

. Rangagora Road, Tinsukia,   

       P.S  Tinsukia

      Dist. Tinsukia(Assam)     

(Insurer of  vehicle  bearing Registration no.  AS-23-AC-6226 APE)   

      
..................Opposite Parties. 

  Appearance:-

  Sri N. Prasad

  Advocate……………......………..For the Claimants.

  Sri  S. Buragohain

  Advocate........……....…............For the Opposite Party no.  1 & 2.

  Sri  B. Mishra

  Advocate........…………..............For the Opposite Party no. 3.

   

  Date of Argument   :   07.04.2018

  Date of Judgment   :   25.04.2018

J  U D G M  E  N  T

1.       This  is  an  application  filed to review the judgment of the MAC

case no.  35/12.  It  is  stated that   vide order  and  judgment dated

12/01/2016 this  Tribunal directed  the  Opposite  Party  Nos. 1 and  2
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to  pay  an  amount  of Rs. 4,16,000/-  to  the  claimants  within  two

months  failing   which  the   amount   of   compensation  will   carry

interest @ 6% per  annum from  the  date  of  filing  of  the  claim

petition  till   its   realization.  The  petitioner  has  cited  the  following

grounds to review the Judgment.

2.         The Grounds of Review is cited as follows that:- 

a) Discovery of new and important matter or evidence which despite

due diligence was not within the knowledge or could not be produced;

b) Mistake or error apparent on the face of the record,  and

c) Any other sufficient reason;

3.      That,  the  claimants  have  submitted  the  ruling  of  Hon'ble

Supreme Court,  various  high court  as  well  as  High  Court regarding

assessment of  compensation of deceased/victim of  motor accident

cases,  heads  on  which compensation  may  be  granted, quantum

of  compensation  on  the  different  heads,  rate  of  interest on  the

compensation, absence  of  permit  or  infraction  of  permit conditions

does  not  defeat  effect  of  policy  as  against  third  party claim,  etc.

etc. but  the  judgment  reveals the same  has  been escaped  from

the  eye  of  the  Hon'ble  Tribunal. The  principles enumerated  herein

above  have  been  settled   by  the  Hon'ble Supreme  Court and  the

law  requires  the  same  should  be followed  by  the  Lower  Court. At

the  time  of  disposal  of  the claim  petition  it  should  be  kept  in

mind  that  Motor Vehicle  Act has  been  enacted  for  the  welfare  of

society. 

4.        That  the  claimants  have  stated that they had  already  referred

the  following judgments of  the  Hon'ble Apex Court  and  various

High Courts at the  time  of  argument of  the  case.

5.       Singh Ram vs. Nirmala and Ors. (Civil Appeal No. 2103 of 2018

arising out of SLP (C ) No. 22630 of 2015).

1) Regarding permit:- 

(i)  2004 (8) SCC 517 and  2014 (2) TAC 548 (Gau)-  Wherein it is held

regarding  the  payment  of  compensation  and  recovery  right  in  the
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event of breach of insurance policy condition by plying vehicle without

permit.

(ii) 2014 (2) T.A.C. 548 (Gau)- Wherein it is held that absence of permit 

or infraction of permit condition does not defeat effect of policy as 

against third party claim.

(iii) 2013(3) SCC (Civil) 359 for payment of compensation by the 

insurance company and recovery right thereof.

2) Regarding Compensation, Multiplier etc......etc.....

i)  2013 (126) AIC 178 (S.C)- Section 168 of the 1988 Act provides the

guidelines that the amount of compensation shall be awarded by the

claim tribunal  which  appears  to  it  to  be  just.  The  expression,  'just'

means that the amount to determined is fair, reasonable and equitable

by accepted legal standards and not a forensic lottery. 

ii)  (2014)  1  Supreme  Court  Cases  (Civ)  184-  Notional  Income  for

compensation to those who had no income prior to accident.

iii)  Civil Appeal No. 8251 of 2013 (Arising out of SLP (C) No. 36602 of

2012-  Compensation granted to the family members of the deceased

who was engaged in the work of polishing and colouring which goes as

follows:-

1) Notional Income      Rs.     5,000/- per month

2) Loss of consortium               Rs. 1,00,000/-

3) Funeral and obsequies expenses   Rs. 25,000/-

4) Pain loss and suffering               Rs. 25,000/-

5) Attendant charges and transportation expense Rs. 3,000/-

iv) (2014) 1 SCC (Civil)727 and Civil Appeal No. 5985 of 2013 Josphine

James - Versus- United India Insurance Company Limited and others

decided  on  14  August,  2013  by  the  Supreme  Court  of  India-  The

claimants are entitle for interest @ 9% p.a. on the awarded amount

from the date of filing of the claim application till payment.

v)  (2013) 9 SCC 54-  Wherein it is held that loss of future prospects

must  be  taken  as  15% of  loss  of  income,  wherein  the  age  of  the

deceased is between 50 to 60 years. 

1) Regarding Article 141 of the Constitution of India 2015(148) AIC 750
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ORI.  HC.-   Wherein  it  is  held that  the judgment pronounced by the

Supreme Court shall be binding in all court within the territory of India.

2) Regarding Review

i) 2011 (3) GLT 53- The power of review can be exercised for correction

of a mistake and not to substitute a view and as such, power can be

exercised  within  the  limits  of  statue  dealings  with  the  exercise  or

power. The review cannot be treated as an appeal in disguise, but at

the  same  time  it  cannot  be  denied  that  justice  is  a  virtue  that

transcends all barriers, and the rules or procedures or technicalities of

law cannot stand in the way of administration of justice. Law has to

bend before justice. If the court finds that the error pointed out in the

review petition was under a mistake and the earlier would not have

been passed, but for erroneous assumption which is fact did not exist

and its perpetration shall result in miscarriage in justice, nothing would

preclude the court from rectifying the error.

ii)  2015(148) AIC 750 ORI.  HC-  Wherein it is held that failure of the

court to take into consideration an existing decision of the Supreme

Court taking a contrary view on a point covered by its judgment would

amount to an error apparent on the face of the record.

           The review petitioner has prayed to admit this review petition

and after hearing both the side be pleased to set aside the order &

judgment dated 12/01/2016 passed by this Hon'ble Tribunal in M.A.C.

No.  35  of  2012  and  further  be  pleased  to  allow  the  claim  of  the

claimants as per the judgment of the Hon'ble Supreme Court as well as

High Courts and further direct the insurance company/ opposite party

No. 3 to pay the same to the claimants and recover the same from the

owner and driver of the offending vehicle for the ends of justice. 

6.       It reveals  from the judgment that  due  to  non  availability  of

valid route  permit  at the  relevant  time  of  accident,  this  Hon'ble

Court instead  of  directing  the  insurance company/opposite  party

no.  3  directed  the   opposite  party  Nos.  1   and   2   to  pay   the

compensation to  the  claimants. Inspite  of  the  fact  that  absence of

permit  or infraction of  permit  conditions  does  not  defeat  effect of

policy  as against  third  party  and to  that  effect  the  claimants
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have submitted  up to  date  rulings  as  comparison  to  the  rulings

referred  by  the  opposite  party  no. 3. That  this  Tribunal  has

passed   the   order   &   Judgment  dated   12/01/2016   by   total

misinterpreting  the  records  and  various  existing  decisions  of

Supreme  Courts  and  High  Court  which  is  an  error  apparent  on

the  face  of  the  record  and  the  same  may  be  cured  by  invoking

the  power  of  review  conferred  to  this  Tribunal.

 
7.        The  claimants  to  appropriate  this  Hon'ble  Court  regarding the

power  of   review  embodied  upon  it   and  articles 141 of   the

Constitution of  India has  put  emphasis  on  the  following  judgments

of  various  High  Courts.

Regarding Article 141 of  the  Constitution of  India

2015(148) AIC 750 ORI, H.C

Regarding Review

i) 2011(3) GLT 53,

     ii)        2015(148) AIC 750 ORI. H.C.

8.         It is further submitted that  the  claimants have  not preferred any

appeal/revision  before any  higher  court   against   the  order  &

judgment  dated  12/01/2016 passed  in  M.A.C  Case  No. 35 of  2012

by  this  Tribunal. Hence prays to direct the Opposite party no. 3 to

pay the compensation amount to the claimant.

9.       Upon  hearing  from both sides I have gone through the material

on record and found that this  Tribunal  has passed  the  Judgment &

Order  on  dated   12/01/2016 in  the  MAC  No.  35/12  directing  the

Opposite  Party  Nos. 1 and  2  to  pay  an  amount  of Rs. 4,16,000/-

to  the  claimants  within  two  months failing  which the  amount  of

compensation will  carry interest @ 6% per  annum from  the  date  of

filing  of  the  claim  petition till  its  realization. 

10.     Ld.  Counsel  for  the claimant  has  submitted emphatically  that

inspite  of  the  fact  that  absence of  permit  or infraction of  permit

conditions  does  not  defeat  effect of  policy  as against  third  party.

Hence prays to review the order  &  judgment  dated  12/01/2016
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passed  in  M.A.C  Case  No. 35 of  2012 by  this  Tribunal by directing

the Opposite party no. 3 to pay the said compensation amount.   

11.       Further it is also pointed out that the  ruling  of  Hon'ble Supreme

Court,  and various  high court decided on the point of assessment of

compensation of deceased/victim of  motor accident cases,  heads  on

which compensation  may  be  granted, quantum  of  compensation

on  the  different  heads,  rate  of  interest on  the  compensation,

absence  of  permit  or  infraction  of  permit conditions does  not

defeat  effect  of  policy  as  against  third  party claim,  etc.  But  the

points are escaped  from the  eye  of  the  Hon'ble  Tribunal while

passing the  order  &  judgment  dated  12/01/2016 passed  in  M.A.C

Case  No. 35 of  2012. Hence it submitted to review the said Judgment

in the interest of justice.

12.     Before I hold my opinion about the merit of the instant review

petition I would like to cite the case of National Insurance Co. Ltd.

vs.  Challa Upendra Rao & Ors.,  {(2004) 8 SCC 517}  wherein

Hon’ble Supreme Court has held that-   

“12. The High Court was of the view that since there was

no  permit,  the  question  of  violation  of  any  condition

thereof  does not  arise.  The view is  clearly  fallacious.  A

person without permit to ply a vehicle cannot be placed

on a better pedestal vis-à-vis one who has a permit, but

has  violated  any  condition  thereof.  Plying  of  a  vehicle

without a permit  is an infraction. Therefore, in terms of

Section 149 (2) defence is available to the insurer on that

aspect.  The  acceptability  of  the  stand  is  a  matter  of

adjudication. The question of policy being operative had

no relevance for the issue regarding liability of the insurer.

The High Court was, therefore, not justified in holding the

insurer liable”.

13.     In Union Of India vs Namit Sharma {2013(3) SCC(Civil) 359}

Hon’ble Supreme Court has said as follows : 
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“This court  thus,  held that though the independence of

judiciary  stricto  sensu  applied  to  the  Court  system,  by

necessary  implication,  it  would  also  apply  to  Tribunals

whose functioning is quasi-judicial and akin to the Court

system and the entire administration of justice has to be

so independent and managed by persons of legal acumen,

expertise and experience that persons demanding justice

must not only receive justice, but should also have the

faith that justice would be done. This Court  accordingly

held that the persons eligible for appointment should be

of public eminence, with knowledge and experience in the

specified fields and should preferably have some judicial

background and they should possess judicial acumen and

experience to fairly and effectively deal with the intricate

questions of  law that  would come up for  determination

before  the  Information  Commission  in  its  day-to-day

working.  …………………………Under  Order  XL  of  the

Supreme  Court  Rules,  1966  this  Court  can  review  its

judgment or order on the ground of error apparent on the

face  of  record  and  on  an  application  for  review  can

reverse or modify its decision on the ground of mistake of

law or fact.  As the judgment under review suffers from

mistake of law, we allow the Review Petitions, recall the

directions and declarations in the judgment under review

and dispose of Writ Petition (C) No. 210 of 2012 with the

following declarations and directions:…………”

14.     With  regard  to  the maintainability of the review petition Ld.

Counsel  for  the  claimant  has  cited  the  case  2011(3)  GLT  53, and

2015(148)  AIC  750  ORI.  H.C. But  before  I  discuss  about  the

maintainability of the review petition I would go through S. 114 CPC. 

15.   S. 114 Review :- Subject as aforesaid, any person considering

himself aggrieved— (a) by a decree or order from which an appeal is



9

 
allowed by this Code, but from which no appeal has been preferred,

(b) by a decree or order from which no appeal is allowed by this Code,

or (C) by a decision on a reference from a court of small causes, which

passed the decree or made the order, and the court may make such

order thereon as it thinks fit, may apply for a review of judgment to

the court.

16.      In the case of 2011 (3) GLT 53,  it has been laid down that power

of  review can  be  exercised  for  correction  of  a  mistake  but  not  to

substitute a view. Hence power can be exercised within the limits of

statue  dealing  with  the  exercise  of  power.  The  review  cannot  be

treated as an appeal, but at the same time it cannot be denied the

justice. Justic is a virtue that transcends all barriers, and the rules or

procedures  or  technicalities  of  law  cannot  stand  in  the  way  of

administration of justice.

17.       From  the instant review petition it reveals that the petitioner is

the claimant of the case and he has prayed to direct the insurer to pay

the compensation amount. But as per the judgment and order dated

12/01/2016 of the MAC case No. 35/2012 the opposite party no. 1 & 2

of the case were asked to pay the compensation amount. 

18.    Although  the  claimants  have  filed  the  review petition  yet  the

claimants  could  not  show  any  cogent  reason  if  the  compensation

amount is paid by the Opposite Party no. 1 & 2 how they would be

prejudiced  or  aggrieved  by  the  Judgment  and  order  of  Mac  No.

35/2012. In my view if any prejudice has happened then the Opposite

party no. 1 & 2 should have filed the review petition or appeal against

the  said  Judgment.  The  review  petitioner/claimant  should  be  only

concerned with the getting the amount of compensation. There is also

no statement that the Opposite party no. 1 & 2 have avoided to pay

the  compensation  amount.  If  the  opposite  party  no.  1  &  2  are

prejudiced by the judgment and order dated 12/01/2016 of the  MAC

case No. 35/2012 then they could have taken steps in accordance with

law.  As  per  the  Judgment  of  the  Higher  court  if  the  compensation

amount  is  paid  by  the  insurer  then  ultimately  the  insurer  have  to
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recover the money from the owner of a vehicle as per law. But here in

the MAC 34/12 this Tribunal had directed the Opposite party no. 1 & 2

to pay the compensation to the claimants. Which in my view cannot

be cured by way of review petition. In view of the above facts I am of

the considered view that the judgment pronounced by my predecessor

is now cannot be substituted by this tribunal.

19.     It  is  also interesting to note that the petitioner has prayed to

admit this review petition and after hearing both the side be pleased

to set aside the order & judgment dated 12/01/2016 passed by this

Hon'ble Tribunal in M.A.C. No. 35 of 2012 and further be pleased to

allow the claim of the claimants as per the judgment of the Hon'ble

Supreme Court as well as High Courts and further direct the insurance

company/ opposite party No. 3 to pay the same to the claimants and

recover the same from the owner and driver of the offending vehicle

for the ends of justice. 

20.    In  view of the prayer of the petitioner I  am of the considered

opinion that setting aside the judgment of MAC case No. 35/2012 will

be amount to appeal and the review cannot be treated as an appeal in

disguise.

21.       Upon perusal of the judgment of MAC case No. 35/2012 I have not

found any illegality in law and fact in the judgment.  I have not seen

any miscarriage of justice in the said judgment. I have found that my

predecessor has pronounced the Judgment and order in accordance

with  law.  There  is  no  apparent  mistake  of  law  and  facts  in  the

judgment MAC case  No.  35/2012.  Hence  considering  all  facts  and

circumstances the prayer of the review petition is rejected herewith.

22.       Thus  the  review  petition  is  disposed of herewith on contest

without any cost. 
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23.       Given under my hand and seal of this Tribunal on this the 25 th day

of April 2018.

Dictated and corrected by me.

 

            (A. Hakim)                           (A. Hakim),                        
Addl. Member-2                                  Addl. Member-2,                  

M.A.C. Tribunal, Tinsukia                        M.A.C. Tribunal,  Tinsukia           

   
       

Transcribed  by :

(P. D Phukan) Steno.

  


